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CorutFileNo. J-\IVJ-!l
FEDERAL COURT

BN,T\MEEN:

ALE)ilONPffiSINC.
Applicant

-and-

PATENTED MEDICII\IE PRICT'S REVIEWBOARD and
ATTORI\EY GEI\ERAL OF' CAI{ADA

Respondents

APPLICATION IJNDER section 18.1 and 18.2 ofthe Federal Cowtslcr, RS.C. 1985, c. F-

7 (lhe"Federal Cowts Acf), and Pan V of the Fedsral Court Rules,1998, SOR/98-106, as

amended

:-'

NOTICE OFAPPLICATION IINIDER SECTIONS r8(I)(a) and

lS(rxb) Oß TTIE FSDERAL COURTS ACT

TO TFIERESPONDËNTS:

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by t}TC APPIiCANT

The relief claimed agains you is set out inthe followÍng pages.

THIS APÞLICATION will be heæd þ the Court at atime and place to be fixod by the Judiciat

Adminisûatoi.'Unless the Cor¡rt orders otherwisg the place of the heæing will be as requested

o$,1

B
P
o
sE

F
I
L
E
D

JËT,IA RI.'$g

sEP I 1 ?015

l', ir



1

by the Applicart The Applicurt rcquests drat this Application be heard at tbe Federal Coutt
180 Queen St. Wes!Toronto, Onûado.
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IF YOU WISH TO OPPOSE TTIIS APPLICATON, to receive notice of any step in the

Application or to be served wiür my docrmrents in tlre application, you or a solicitor acting for
you mrxt prepare a notice of 4pearæce in FORM 305 presøibed by the Fed€rãl Cor¡rts Rules

and serve it on flre Applicurt' solicitor, WTII{IN 10 DAYS after being served with this Notice
ofApplication.

Copies of the Federal Court Rules, infomntion conceming fte local offices of the Court and

other necessary ínformæion may be obtained on request to the A&r¡inisfator of this Col¡rt at

Ottawa (613 -9924238) or any local office.

IF YOU FAIL TO OPPOSE TÉIIS APPLICÄTTON, JUDGMENT MAY BE GIVEN
AGAINST YOU IN YOT]R ABSENCE A}{D WITTIOUT FLIRTHERNOTICE TO YOU.

September ll,20l5 Iszuedþ:

(Regstry Officer)

Addrcss of
local office: 180 Queen ShoetWest, Suite 200

Toronto, ON M5V 316

To:

AndTo:

AndTo:

The Adminishalor ofthis Honor¡able Court
Fedelal Cout .i.:tf ri

180 Queen Steet West, Suiæ 200
Toronto, ON M5V 3L6

Patented Medicine Prices Review Board
The Secretffy ofthe Palented Medicine hices Review Board

333I¿uierAven¡e V/est, Suite 1400

Ottawa ON KIP lcl

Attomey Generdl Of Carlada

Attention: Directo4 Ontario Regional Office
De,parünent of Justce (Ioronto)
130 King Stue€t Wesq Suite 3400

Box 36, Exchange Tower
Toronto, ON M5X lK6
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APPLICATION

NATURE OF APPLICATION

This is an Application under sections 18(1)(a) and lS(l)(b) of the Federal Courts Act.

The Applican! Alexion Pharmaceuticals Inc. ("Alexiod'), seeks a declaratory judgrnent

against the Attomey General of Canada an4 q writ of prohibition against the Patented

Medicine Prices Review Board (the "Board").

ALEXION MAKES APPLICATION FOR ORDERS:

Dectaring that sections 83 through 86 of The Patent Act R.S.C. 1985, c. P-4, as

amended (the "Patent Act"), and the words "in any proceeding under s. 83" in

section S7(1) (the "impugned provisions") are ultra vires the Padiarnent of

Canada in that the price regulation.scli"rne created by the impugned provisions

exceeds the powers granted to Parliament under s. 91(22), or other federal

po\4/er? of the Constitution Act, 1867 and improperly intrudes into provincial

jurisdiction over property and civil rights in the province under s. 92(13) of the

Constitution Act, I 867;

2. That the Board be prohibited from proceeding with a hearing under s. 83 of the

Patent Act, ormaking any order concerning the price at which Alexion is selling
t'.1 I

or has sold the medicine Soliris it any market in Canada.

3. Granting Alexion its costs of üúJÀúticlion; an¿

Such further or other relief as the Applicant requests and the Honourable Court

deems just to grant.
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TTIE GROT]NDS F'OR TIT[, APPLICATION ARE:
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Alexion is a Delaware company loóated in Cheshire, Connecticut. It markets in

Canada a patented medicine known as Soliris.

On January 20,2015, the Board issued a Notice of Hearing notifying Aleúon

that the Board would "determine whether, under section 83 and 85 of the Pstent

Act...[Alexion] is selling or has sold... Soliris in any market in Canada at a price

that, in the Board's opinior¡ is or was excessive and if so, what order, if any,

should be made-"

3. The Notice of Hearing fi¡rther states:

B. POWER O['
EXCESSIVE PRICES

2. In the event that 'the Board finds that the Respondent
(Alexion) is selling Soürls in any rnarket in Canada at a price that,

in the Boa¡d's opinior¡ ,is excessive, the Boa¡d may, by order,

direct the Respondent to cause the maximum price at which the

Respondent sells Soliris in that market to be reduced to such level
as the Board corrsiders not to be excessive and as is specifred in the

order.

3. In addition, in thë'rìèvent that the Board finds that the
Respondent has, while a patentee, sold Soliris in any market in
Canada at a price that, in the Bomd's opinion was excessive, the

Board may, by ordet, direct the Respondcnt to do any one or more
of the following things as will, in the Board's opiniorq offset the

amount of the excess l€venue determined by it to have been

derived by the Respondent from the sale of Soliris:

(a) reduce the price at which the Respondent sells thç medicine
in any market in Canada, ffi p,I+qþ extent and for such period as is
specifi.ed in the order;

BO..ARD \YITH RESPECT TO
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(b) reduce the price at which the Respondent sells one other
medicine to which a patented invention of the Respondent pefains
in any market in Canada,'1'o such extent and for such period as is
specified in the order;

(c) pay to Her Majesty in right of Canada an arnount specified
in the order.

4. Any other remedies Board Staff may seek and the Board
may permit.

Tho price of Soliris in Canada has,Reither increased since it was first int¡oduced

on the Canadian market in 2009, nor decreased in the countries where the

product is sold outside Canada. h 2010 and 2011, the Board explicitly

acknowledged that the infroductory:price of Soliris was not excessive based on

intemational pricing of the product,

The Board's allegations of excessive p¡icing between 2012 and 2014 are not

based on price increases in Canqd3grprice decreases outside Canada bug rather,

on exchange rate fluctuations in ihA value of Canadian cturency duc to factors

that the Board acknowlcdges are outside Alexion's control. The Board is thus

seeking to use Íts alleged price control powers to confiscate a significant portion

of Alexion's revenues based upon iriternational market forces over wluch

Alexion has no control-

In public documents, the Board.'rde*cribes its mandafe as 'þrotect[ing]

consuiîers" and its "mission" ¿is),"æ.ntributfing] to Canadian health care by

ensuring that prices of patented medicines are not excessive."

The Board's stated objectives oí)þrot."tirrg consumers and promoting health

care cannot be grounded irr the federal power to control patents of invention and

discovery under s. 9lQ2) of the ConstiÍution Act, 1867 or other federal power

under that Act :r, \.ì ! î :iri,:.i
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The federal price regulation scherye g¡aJed by the impugned provisions intrudes

on provincial jurisdiction over property and civil rights under s. 9l(13) of the

Constitutìon Act, 1867. The scheme is invalid and, given the extent of the

intrusion into provincial jurisdicti'on, cannot be sufficiently integrated within the

Patent Act.

Price controls by the federal government are permitted only in national

emergencies that do not exist in relation to the price of Soliris or other patented

medicines.

Such fr¡rther and other grounds as counsel may rugue and this Honourable Court

hear.

I

10,

rti;¡i. ìr1',.'.

THE APPLICATION WILL
MATERIAL:

,1,¡r
The Applicant's Legislative History Briof;

2. Affidavits of Jonalhan D. Putnam and Lionel Bentlyto be filed; and

Suoh further and other material as cóuirsel may adduce and this Honourable

Court admit. ' ""1 '

BE '$-rIlryonrBU BY THE F'OLLOWING

I

-J



Date: September 11 ,2015
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LA3'LEUR HENDERSON LLP
Barristers & Solicitots
1 First Canadian Place,
100 King Street West, Suite 1600

Toronto ON M5X 1G5

Tel:
Fax:

I .1,r. 'l 'i ::::

: ¡i¡lÌMalcolm Ruby (#25970G)
' 

' Tel: 416-862-4314
' Fa¡<: 416-862-7661

mal colm,ruby@gowlings.com

' David T. Woodfield (f+a1229R)
Tol: 416-862-4313
Fa¡c: 416-862-7ffi1
david.woodfield@gowlings.com

' ' 'l'I-awyers for the Applicant

416-862-7s25
4t6-862-7661
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X'EDERAL COT]RT

PROCEEDING COMMENCED
AT TORONTO

NOTICE OF APPLICATION

GOWLING LAIILETIR IIENIDERSON LLP
Barristers & Solicitors
1 First Canadian Place
100 King Street \Mest, Suite 1600
Toronto ON M5X 1G5
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Tel:
Fax:

4t6-862-752s
416-862-7661

Malcohn Ruby (#25970G)
Tel: 416-862-+314
Far 416-862-7661
malcolm.ru by@gowlings.com

David T. Woodfield (#41229R)
Tel: 416-8624313
Fax: 47Ç862:7661
david.woodfi eld@gowlin gs.com

Lawyers for the Applicant


